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Abstract: article 306 of Chinese Criminal Law (2015 version) known as the lawyer s perjury, is criticized as
the legislative branch tailored for the lawyer group only. And in practice, the lawyer is investigated by the scout
in discretion whose occupations are investigating crime in china by this article. This phenomenon has a serious
impact on the development of the Chinese legal profession. In spite of discussion the question of implementing of
this article in practice, this article is emphatically from the angle of the criminal crime in criminology, witness
system, and contrastive analysis of the litigation system between China and the United States: whether the
lawyer is eligible subject of legal perjury.

Annomayuna: cmames 306 Kumaiickoeo Yzonoenozo Ilpasa (2015 2.) uzeecmua Kax Jd#ceceuoemenbCcmseo
aosoxkama u noogepaaemcs KpumuKe KaxK 3aKOHOOAMeNbHAsl 6emMab, KOMOopds co30aHa UMEHHO 0151 A0BOKAMCKOU
epynnbul. B Kumae pacczze()osaﬂuefw oen no 3moil cmambve 3aHUMAeMCcs Yacmublil ciedosamens. Takoe senenue
oKa3zvleaem cepbesHoe GIUAHUE HA pasgumiue KUMatickou opuoudeckol npogeccuu. Hecmompsa na obcyscoenue
eonpoca o peaiuzayuu OaHHOU cmambvy HA npakmuke, oma cmambsi peuumelbrhad ¢ mo4Ku 3peHust yeoi06H0c0
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The lawyer as an essential part of the legal profession community, on the one hand, play a valuable role in
protecting the procedural rights of criminal suspect and defendant, and promoting the process of judicial justices
in one nation, it can be say that the level of the lawyer development in one nation is the symbol of the standard
of judiciary civilization ; on the other hand, lacking the protection of the rights and interests of lawyers on the
legislation weaken the lawyers’ function, for instants, the lawyer privilege and speech immunity in the court are
vacancy no matter in the laws and the regulations in China. The reason is the short length development of the
road of rule by law in China. Especially article 306 Amendment (IX) to the Criminal Law of the People’s
Republic of China (2015 version) (which will call Chinese Criminal Law (2015 version) for short in this paper)
that remain reserved in last year Chinese criminal law amendment. This article is highly argued by Chinese
scholar in theory and professor in practice, and the reason is not only the boundary of guilty is vogue but also the
lawyer can easily become a suspect in the process of handling a criminal case, in particular the process of
investing and checking evidence in the pretrial.

Most case have proved that article 306 become a tool for revenge lawyers by the prosecutor. But in the ninth
amendment of Chinese Criminal Law (2015 version), article 306 is still preserved as it was first written in the



law in 1996. After the amendment of Chinese criminal law in 1996, China introduce the adversarial trail system
from the common system, and abolish the inquisitorial system. Owning to this great reform of Chinese litigation
system, the lawyer group develops very fast with Chinese government good policy to support the legal education.
But one thing must be point out, the position of the lawyer in China is still very low although the speed of the
construction of the lawyer is fast. There are many elements to this phenomenon, such as the weak protection of
the laws and regulations, the wrong concept about the function of the lawyer among common people, the lower
quality of lawyer in a whole, the state power is too strong and so on.

Can the lawyer be the subject of the eligibility subject of perjury Crimean as the lawyer is not the witness? If
the answer is positive, and the following is whether the prosecutor can be the subject as well.

1. Witness system

The article 48(a) of Chinese Criminal Procedure Law (2012 version) stipulates: All those who have
information about a case shall have the duty to testify. Chinese apply the legal evidence system, and each type of
evidence is listed in the Criminal Procedure Law. Only the evidence conform to the legal type can be presented
in the court. Testimony of witness belongs to one of the eight legal evidences. In civil law litigation, the
witnesses refer to the people who are not the two parties of the case, experience by sense organizations of under
testified fact in the sue. They think that the witness only focuses the facts related the law and fact, and gives the
statement only by the detection of five sense organs [1]. The witness refers to the one who gets the information
of the fact outside the court, and, gives his statement in oral as what he knows to prove the essential fact in the
courts. Witnesses and legal representatives, agents AD litem, defenders, appraisers and interpreters constitute
other criminal lawsuit participants in the criminal proceedings according to Chinese criminal law. So the lawyer
no matter the defense lawyer or the agents AD litem is not the category of witness in certain.

1.1 The analysis of Chinese witness system

Perjury crime refers to the behaviors of appraiser, the recorder, translator intentionally make false testimony,
conceal or make up important plot relevant to the case. According to article 305 [2], it can be seen that not only
the witness is the subject of perjury crime, such as appraiser, the recorder; translators may become the subject of
perjury crime just because these people have convenient conditions to access to the evidence. The appraisal
opinions belong to the one kind of legal evidences, but the recorder’s records and the translator’s translated
documents do not belong to the statutory classification of criminal procedural law evidence in China. Regard
these two kinds of people as the subject of the perjury, is considering the working characteristic of the recorder
and translators. They have more opportunity to forge or damage evidence during their work, such as recording
important plot which related the facts of the case untrue or forging or making false translation, etc. Those
behaviors will affect the determination of the fact of the case by the judge, and also have similarity influence as
the witness make false statements in the court at the same time. Especially in some felony crime, it can make the
innocent people verdict by the judge unfairly and the true criminal escapes the punishment of law.

1.2 Chinese criminalization pattern

"The task of criminal law, namely, refers to the responsibility of criminal law to accomplish historical and
realistic mission of combating and protection” [3]. Chinese criminal legislation is influenced deeply by former
Soviet Union criminal law in thoughts and traditional ideas, and the principle of criminalization is legality,
necessity, and feasibility. "Retribution and prevention are the two aspects of the ontology of the criminal law" [4].
Article 2 of Chinese Criminal law (2015 version) stipulates the basic task of the criminal law in our country:
punishing crime and protecting human rights at the same time [5], which follows the modern trend of
international criminal law and adds the human rights provisions into the code. Making sure of the right of
defense of the criminal suspect, defendant in litigation is the presentation of protecting human rights, as well the
defense right of the criminal suspect, defendant. Throughout the principle of setting of Chinese criminal law, the



pattern of quantitative about criminalization is defined as the legislation model. "Considering certain quantitative
factors, apart from qualitative of antisocial behavior, and regulate the degree of social harm™ [6]. From the view
of social harmfulness degree, the establishment of lawyer’s perjury is in accordance with the basic requirement
of the crime in criminal law. Since Chinese reform and opening up police (in 1978), with the constantly
development of domestic economy and the improvement of national legal system, the nature of the lawyer
transform from state civil servants to the common party in market-oriented economy. That’s to say that the nature
of the lawyer has changed from possessing power to the one who should be regulated by the state. The concept
of defense and the mandatory is not change yet but the impelling change from the duty of one’s job to the
defense cost which is paid by the mandator. Charge mechanism of the lawyer is related with the final verdict of
the court. In order to win the lawsuit or gain the reputation, some lawyers take advantage of the convenient
conditions in the litigation to entice their mandators to forge some important plots, conceal the fact, coerce or
entice the witness to give false statement in the court, which seriously violate the lawyers' professional ethics,
obstruct judicial justice and affect the normal procedure progress at the same time. And it has caused bad
influence in society, which provides a due reason for the criminalization of such behaviors. “When adding a
behavior into criminal law, there are two reason given by Chinese legislature basically: one is that the lawyer has
certain privilege according to criminal lawsuit activity, and enjoy the rights of which other citizens do not have;
Second is that the lawyers are all law professors, if they are motived by interests or other elements, they would
be easier to violate the law” [7]. Just as the old saying: there is no such a right which is not attached by the
obligation, and so as the obligation. It is rational that the criminal law draws such a boundary for the lawyer
considering the privilege the lawyer has.

2. The objective analysis of article 306 of Chinese Criminal Law (2015 version)

Witnesses have irreplaceability position and priority right in the criminal law, the same lawsuit participates
cannot be witness, the defender and agent AD litem at the meantime, and these positions exclude each other,
that’s to say one only can be one of the three participates in a litigation. And the defenders and agents AD litem
do not belong to the category of witness, and if a person know some information about the case, he need be the
witness first, because it is a compulsive obligation for citizen to help his country to punish criminal or there he
should take responsibility for the adverse consequences in law. Since witness cannot be the defenders or agents
AD litem at same time, the subject of the article 305 cannot contain the defenders or agents AD litem, so does it
accurate of article 306 of Chinese Criminal Law (2015 version),which stipulate: If, in criminal proceedings, a
defender or agent ad litem destroys or forges evidence, helps any of the parties destroy or forge evidence, or
coerces the witness or entices him into changing his testimony in defiance of the facts or give false testimony, he
shall be sentenced to fixed-term imprisonment of not more than three years or criminal detention; if the
circumstances are serious, he shall be sentenced to fixed-term imprisonment of not less than three years but not
more than seven years. It is short for lawyer’s perjury. And the question is that does the lawyer can constitute the
eligibility subject of perjury crime?

This article causes academic controversy for a long time for many criticisms. The reason is that this crime
defines the subject of the component elements of crime only as the defenders and agents AD litem, and in
practice, the defenders and agents AD litem are always practicing lawyer, which is to say this crime customize
for the lawyer group only. So this crime is also considered as true identity crime [8], only defenders and agents
AD litem can be the subject of the crime. The subjects of article 305 of Chinese criminal law (2015 version), the
perjury crime are the witness, appraiser, recorder, translator, which are not contain the defenders and agents AD
litem. Article 306 is the special terms of article 305, which stipulate some particular behaviors of article 305,
usually are the circumstance of lighter or heavier punishment of the common article. This is a common
phenomenon in the legislation tradition of Chinese criminal law, such as crime of intentional injury and its



special term intentional injury which causes death and the later punishment is much heavier than the former in
maximum punishment. The special term shows the determination and intensity of cracking down serious crime
of Chinese government, and article 306 belongs to this situation. Some theorists propose that: the defenders and
agents AD litem are not witness, whether they can be the eligibility subject of this crime? To analysis this
problem in detail, should begin at the objective aspect of crime constitution, mainly includes three aspects:

2.1 To destroy or forge evidence

The defender and AD litem implement the behavior of destroying or forging evidence, they, themselves
commit crimes, though they are not witness and cannot testify in the court just like a witness, they can take
advantage of the convenient condition to destroy or forge evidence. Making forged evidences present in the court,
or destroying some important evidence can also achieve the goal of helping the guilty person escape the law, or
making the innocent people be investigated by law. That is to say, the behavior of destroying or forging evidence
by the defender and AD litem bring the same consequence as the same perjury behavior of witness, appraiser,
recorder, translators, this behavior has similarity influence to find or verify the evidence which is the key to the
criminal case.

2.2 To help any of the parties destroy or forge evidence

The parties in one criminal case make oral presentations related to the fact which belong to the victim
statement or the criminal suspect or defendant confession and defense. Because the parties are not eye witness
and the statements of the parties belong to the other type of the legal evidence according to Chinese criminal
procedural law rather than witness testimony. The type of the evidence differs from the different subject, such the
statement which gives by witness called testimony, and the victim called victim statement and so on. The reason
of this difference is Chinese criminal evidence system. Due to the verdict which has a close concern with the
parties involved, the desire of the two parties to win the litigation is much stronger than any other participants in
the criminal procedural. Even the parties want to spare no effort to win the case, but lacking of professional legal
knowledge make the parties relied on their the defenders and agents AD litem intensely, who have the great
possibility to help any of the parties to destroy, forge evidence for the benefit of their mandators to achieve the
aim of win the lawsuit. “Defenders and agents AD litem are equipped with professional legal knowledge,
proficient in judicial proceedings, and debating skills” [9]. And this kind of behavior not only hamper the
enforcement of Chinese evidence system, at the same time it also brings serious damage to the judicial justice,
more detrimental to the legal profession ethics and the lawyer's practice environment. Other countries also regard
these behavior as crimes in the criminal legislation, but the criminal subject is not limited to attorney, includes
the scout and prosecutor as well [10]. Nearly all kinds of Chinese perjury behaviors of lawyer can be found in
the foreign legislative cases corresponding provisions; even to criticism behavior of “coerce or entice”

Under this circumstance, the parties who implement the action of destroying or forging evidence in fact,
while the defenders and agents AD litem only have the assistant function objectively can belong to accessory
crime according to the criminal law theory. General provisions of Chinese criminal law have special stipulation
about accessory crime. If these behaviors of different criminal constitute of a joint crime, and they will be given
a certain criminal punishment according to their role in a joint crime. The parties can be punished in accordance
with the article 305-perjury, and defenders and agents AD litem can be sued according to article 306-lawyer’s
perjury. Some behavior is punished by different article because of the different identities of the subject.

2.3 To coerce the witness or entice him into changing his testimony in defiance of the facts or give false
testimony

Giving statements which relate the fact of the case in the court, is legal obligation of the witness, and belongs
to the category of the testimony of witnesses. In the behavior of coercing, enticement witness to change their
testimony, the witness only acts as a tool and his will is independent at all. Although the witness carries out the
intention of the defender, agent ad litem by misleading by others, he himself is the person who implements crime



in the criminal case. Regardless of whether the witness has meas rea, as long as the witness implements the actus
reus of changing testimony or perjury that will hinder the discovery of the truth by the judge, or even infringe
citizens' rights objectively. According to article 305 of the Chinese criminal law (2015 version), the witness,
appraiser, recorder, translator give perjury or effect the fact finding of the judge deliberately, for which it
constitutes perjury as such. If the witness was coerced or enticed by the defenders and agents AD litem, which
should belong to this situation that the defenders and agents AD litem use the people who have purpose or not
but possess a certain identity to commit this crime that belongs to the indirect-crime stipulated in Chinese
criminal law. Since the recorder, the translator can become the subject of perjury, the defenders and agents AD
litem can also be the eligibility subject of perjury of lawyer in the same way.

3. The rationality of the lawyer’s perjury

Chinese criminal lawsuit adheres to the principle of " the defendant and prosecutor are equal, the judge
maintains neutrality ", the procuratorial organization are on behalf of the state to prosecute crime, and the
evidence which can prove the criminal suspect guilty are obtained by the scout, then transferred to the
procuratorial organization, and the prosecutor presents the evidence in the court, including the main records of
the witness and the victim statement, the suspect or defendant confession or defend, etc. Performance appraising
system of procuratorial organization is based on the ratio of prosecution rate to conviction rate. Compared with
pursing pecuniary benefit of the defenders and agents AD litem, the prosecutor is more likely to coerce or entice
the witness into changing testimony in defiance of the facts or give false testimony for the sake of the ratio of
conviction by the judge. In practice, most wrongful convictions cause by the scout organization.

To maintain the social stability is always the target of the administrative system and the judicial system in
China. When a serious crime happened in a place, the first task of the scout (police) is to find criminal of the
crime to avoid society panic. In order to pursue rapid detection and verdict of the serious criminal case, the scout
organization maybe torture the criminal suspect or defendant, force them to make false confession or fake
statement [11]. So it is possible for the prosecutor and the scout to use these kinds of similar behaviors, and
should the prosecutor and scout be the subject of lawyer’s perjury according to article 306 of Chinese criminal
law (2015 version)? This is one of the reasons that the academic professors criticize this crime. The prosecutor as
the legal professional community members as well, why does this article only stipulate the lawyer as the subject
of this crime, and exclude of the scout and prosecutor? Is it fair for the lawyer community?

3.1 Analysis from the subject of the behavior of this crime

The procurators belong to procuratorial organizations, who exercise their litigation rights on behalf of the
state power, and the prosecutors are civil servants, which belong to state personnel in Chinese criminal law. If
similar behaviors occur that the article 306 stipulated, the procurators will be punished in accordance with the
relevant article of ninth chapter legal malpractice of Chinese criminal law (2015 version), instead of article 306.
And malfeasance has the same legal sentence with article 306, which embodies the rationality of criminal law.
What must be marked is that China has different prosecution system with the United States. People know that in
China the scout is the police or the prosecutor, and the police belong to the administrative institution. But the
United States implements the separation of powers; judicial system and administrative system are independent
with each other. The prosecutors in the United States belong to the judicial system; the hired lawyer by the
prosecutor is responsible for accusation instead of the prosecutor. The charged lawyer and the defense lawyers
have equal status in the lawsuit. If the hired lawyer of the prosecutor destroys or forge evidence to win a lawsuit,
and the hired lawyer shall be punished by criminal law as the defense lawyer.

3.2 The influence of this crime in practice

The highly discussion of this crime in theory and practice mainly because higher professional risk of this
article bring to the lawyer group, and even affect the long-term development of the criminal defense system. And



in practice, the defenders and agents AD litem are sued by article 306, the phenomenon of high charges rate and
a low rate of verdict make the charges that become the tool of revenge by procuratorial organization for the
lawyer in fact. In the lawsuit, the prosecutor and the defender stand in the opposite position, the responsibility of
a defender shall be present, according to the facts and law, materials and opinions proving the innocence of the
criminal suspect or defendant, the pettiness of his crime(5E#%)and the need for a mitigated punishment or
exemption from criminal responsibility, thus safeguarding the lawful rights and interests of the criminal suspect
or the defendant[10].And the opposite position of the two parties, it is easier for the prosecutor to form
resentment about the defender in the lawsuit. If the witness changes his testimony after meeting the lawyer, the
prosecutors ascribe the reason to the lawyer that who may coerce or entice the witness, then prosecute the
defense lawyer by 306. According to a set of data, most prosecution were acquitted, only a small fraction be
convicted and punished in the end, which can prove what we have discuss above.

Due to the ambiguity of legal provision, such as "entice", the specific meaning of this character related
judicial interpretation which is still not very clear, such as the famous case of Zhuang Li [13], the defendant
Gangmo Gong consider the meaning of body langue of blinking one’s eyes is to make confession to the police.
The human body movement is various; the same body movement may have different interpretations to different
people. It has to admit that the word" entice " is difficult to identify no matter the scope and the meaning in
practice, considering the occupation, knowledge background, living environment of criminals are different, and
the capacity level of understanding the words of the defenders and agents AD litem will have diversity different,
some even appear deviation to decided. This is the reason why law professionals and scholar have so many
comments on this article.

Conclusion

In General, while other countries, such as Italy, Japan, Germany, etc., the conduct of the lawyer's perjury is
also criminalization in the criminal law, but basically the rights of the defense lawyers relatively broad, apart
from the lawyer have the right of free speech in the court, and the speech is immune the state grace, the lawyer
also have the right to meet their mandators in a free way, they can check the evidence without monitoring of the
police, so it’s hard for the judge to verdict the lawyer in the name of perjury, which is relatively reasonable for
the development of the rule of law. The article 306 of Chinese criminal law is too generalized, and the vague
language is easily to cause ambiguity, which lead to the fact that the defense lawyer is easily to be accused by
this article in practice, and the attempt to prove the innocent of the defense lawyer is extraordinarily difficult,
which make the occupational environment of the defense lawyer behavior is too harsh. In the concept of striking
the criminal crime legislation, Chinese judicial activity pay more attention to maintain social stability, to a
certain extent, it ignores the important of protecting the lawyer's rights. And lawyers representing the interests of
the criminal suspect or defendant, in a certain extent, the article 306 of Chinese criminal law also infringes the
interests of the criminal suspect or defendant.
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